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RACING AND WAGERING WESTERN AUSTRALIA BILL 2003 
Consideration in Detail 

Resumed from 6 May. 

Clause 105:  Allocation of RWWA’s funds before 1 August 2005 - 

Debate was adjourned after Mr P.G. Pendal had moved the following amendment - 

Page 67, lines 2 and 3 - To delete “For the racing years commencing in 1 August 2003 and 1 August 
2004,” and substitute “The”. 

Mr M.W. TRENORDEN:  In the context of last night’s debate, two accountability provisions contained in this 
Bill are important, and I will speak about them a little later; one is for the notice of intent and the other is for the 
strategic plan - both of which are accountable to this House to some degree.  The plan must be submitted to the 
minister and the notice of intent must come to the House; so there are two occasions when information can return 
to the House.  We also have the report of the Auditor General. 

Mr P.G. PENDAL:  I do not want to delay the House unduly, but I am aware that my amendment will be put to a 
vote probably within a few minutes, and I want to briefly summarise again some of the arguments that I put last 
night as to why the House should support my amendment.  Were my amendments to clause 105 to be passed, 
they would have an impact on clause 106.  Effectively, I am asking that the Parliament retain for itself the future 
right to amend the formula that is spelt out in the Bill.  If the Government were to have its way - and that would 
be against the wishes of the Western Australian Trotting Association - it would mean that Racing and Wagering 
Western Australia would make these decisions in the future.  I put it to the House that that would result in far 
less transparency in these matters than would retaining that right for the House itself.  I cannot imagine that 
anyone could oppose the principle that when we are creating a powerful new body we should put some 
limitations on the powers of that body.   

The counter-arguments that were put by the member for Kalgoorlie last night were inadequate to say the least.  
The member was suggesting that my amendments would hamstring the new authority.  I said openly that that is 
what I would hope to achieve.  It is one thing for us to be involved in a situation in which effectively we are 
nationalising the racing and trotting industries in Western Australia and are putting those powers into the hands 
of a powerful statutory body.  However, it is another thing entirely to give that body almost unfettered powers.  
That is what my amendment seeks to prevent.  In my opinion no-one can seriously dispute the fact that there will 
always be a greater level of transparency if a matter has to go through both Houses of the Parliament than there 
will be if we accept what the Government is proposing; namely, that decisions about the distribution formulae 
will be dealt with at a closed meeting of Racing and Wagering WA.   

I reminded the House last night that the WA Trotting Association is prepared to accept the consequences.  Some 
members said, in response to my argument, that the WA Trotting Association may live to rue the day if it were to 
lock itself into 29 per cent.  I do not think it will, but, in any event, if there is such a risk, then the WA Trotting 
Association is prepared to take it.  I said also that if it comes down to this being seen as an expression of a lack 
of trust on the part of some people in the industry towards the new authority, then that is true.  Any private 
organisation that sees decision making slide away from its control only to be subsumed by a new government 
authority set up by a parliamentary statute will feel the same way.   

I urge members to take into account that the WA Trotting Association does not get the lion’s share of these funds 
but comes a very poor second.  However, the Trotting Association is prepared to wear that.  Should there be any 
need to vary the distribution to the Western Australian Turf Club, this is the place in which it should be varied.  I 
urge members to support my partial amendments to clause 105 in order that I can then move certain amendments 
to clause 106.  If I do not succeed with my amendments to clause 105, then there is clearly no point in my 
pursuing the proposed amendments to clause 106.   

The SPEAKER:  Order!  Before I give the call to the member for Kalgoorlie, I must explain that I will need to 
put a test vote on the member for South Perth’s amendment.  Therefore, the question will be put on only the first 
part of the member for South Perth’s amendment; namely, to delete the words “For the racing”.  If that is 
successful, we will move to the balance of the member for South Perth’s amendment; if not, we will move to the 
member for Kalgoorlie’s amendment.   

Mr M.J. BIRNEY:  In considering the member for South Perth’s amendment it is important that members 
understand exactly what he is proposing.  The member for South Perth is proposing that the entire profits of the 
Totalisator Agency Board be locked in ad infinitum, at the percentages that are currently being used, by way of 
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an Act of Parliament.  That raises a number of issues.  Firstly, how do we know that the current percentages that 
are in place are adequate and correct?  Those percentages - the 55 per cent, the 29.76 per cent and the 14 point 
something per cent - have been around for some time.  Presumably there would be some criteria for arriving at 
those percentages, and presumably those criteria would change over time.   

If we were to accept the member for South Perth’s amendment, we would effectively be locking in those 
percentages ad infinitum for the entire TAB profit.  We would not be allowing for changes in the various codes.  
We would not be allowing for any movement in the criteria that are responsible for the setting of those 
percentages.  It would be a particularly reckless and irresponsible move on our part to lock in the entire amount.  
“Reckless and irresponsible” are words that I would rarely, if ever, use when describing the member for South 
Perth.  However, sadly that would be the upshot of his amendment.  We cannot lock in the entire amount ad 
infinitum.  The reality is that the three codes of racing, pacing and chasing will change over time and have 
changed over time.  The percentages of the TAB profit would also presumably change over time according to the 
contributions made by those three codes and other criteria.  That is important.  The only body equipped to be 
fluid and mobile enough to deal with those percentages on a year in, year out basis will be the new Racing and 
Wagering WA board.  It will have the opportunity and the ability to vary those percentages according to criteria 
that the board has set down, presumably in the best interests of racing in Western Australia.   

If we were to lock these percentages into legislation, then given that the various codes will have some kind of 
movement every year, presumably, every year this legislation would need to come back to the Parliament and 
every year we would be debating this Bill.  We all know how long it takes to get a Bill before the Parliament.  In 
some instances we battle to get a Bill before the Parliament in one term of government.  It may take two terms of 
government to get a Bill before the House and agreed to by all political parties and then passed through both 
Houses of the Parliament.  That would be the necessity were we to accept the member for South Perth’s 
amendment.  Having said that, there is a view within the Liberal Party Opposition that perhaps a percentage of 
the total TAB take could or should be locked in to ensure the survival of all the three codes.  

We have heard the debate about whether this money is public money; I am not convinced either way; it is 
certainly a grey area.  We, as representatives of the public, should have the opportunity to tell the racing industry 
what to do with the money.  We, as representatives of the public, have a responsibility, and indeed an obligation, 
to ensure that all three codes survive.  There is a view in the Liberal Party that, in the public interest, perhaps we 
should lock in a percentage of the total money to ensure the survival of the trotting, greyhound and racing 
industries.  It is not in the public interest for any of those three codes to fold.  The Opposition will oppose the 
member for South Perth’s amendment.  It is not prudent policy to lock in the entire distribution to the Totalisator 
Agency Board at the current percentages; in fact, it is policy on the run.  Those percentages have not been 
revisited for some time.  The Opposition simply does not know whether they are the correct percentages. 

Mr J.L. BRADSHAW:  I cannot support the amendment moved by the member for South Perth.  He often speaks 
sense but in this case I think he got it wrong.  I believe that a system should be established that would give some 
protection to the racing, pacing and chasing industries and a ceiling of $50 million would be adequate.  However, 
it is wrong to fix the system forever.  I support a ceiling of $50 million because in time it will become 
insignificant in the big picture anyway.  The board must ultimately have discretion to try to keep these industries 
as viable as it can and to get them into a position in which they do not need to rely on government funding to 
help bail them out of a predicament.  Although I can see what the member for South Perth is trying to 
accomplish with his amendment, I believe he has gone too far.  It would have been more appropriate to include a 
ceiling for the funds.  Putting the balance of the funds into the three codes is inappropriate because the board will 
be hamstrung in its ability to do anything.  We might as well not establish the board if the percentage of funds to 
go to the codes is to remain the same as it was in the past.  As I said, the board must have discretion to spend 
money on things that it best sees fit to improve those codes in Western Australia. 

Mr M.F. BOARD:  I, like my colleagues in the Liberal Party, will not support the member for South Perth’s 
amendment, although we fully appreciate his reason for moving it.  The member for South Perth is trying with 
some tenacity to protect to some degree the trotting industry in Western Australia in the belief that the 
Parliament has a role to play in the protection of an industry that goes beyond racing.  It goes to the very heart of 
recreation and a range of other areas in the State regulated by the Parliament.  We need only consider the lottery 
funds in Western Australia and a range of other areas that are regulated and controlled by the Parliament to 
understand the debate about how the funds should be dispensed, whether they are public moneys or whether they 
belong to the agency that receives them through legislation and regulation by the Parliament.  However, we do 
not support the member for South Perth’s amendment because it goes beyond the spirit and the ability for 
incentive for the various codes to perform and to share in the performance of their particular code. 
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When the Public Accounts Committee investigated this issue over a long and extensive period, it was made clear 
to the committee - I am sure the Leader of the National Party will support me in this view - that the opportunities 
for the investment of TAB funds is not a level playing field, particularly in offcourse betting conducted in 
Western Australia at interstate times.  Hence, there was a feeling within the committee - and I think generally 
accepted within the community - that some codes had a certain privileged or historical position and a position 
regulated by government, which gave them the opportunity to generate greater funds than other codes.   
The committee also took into account a range of social issues outside the concern of the codes themselves.  The 
committee looked very much at the country and recreational aspects of the codes and, to some degree, minor 
industries such as tourism and hospitality.  All those issues were considered in the conduct of all the codes in 
both country and city racing.  Having taken all those matters into balance, the committee supported a formula 
that has now found itself entrenched via the Parliament.  The Liberal Party is very keen to make sure that the 
codes remain intact and that we support their opportunities to grow.  We do not support an amendment to the 
legislation that will remove the incentive for those codes to earn beyond a certain sum of money.  Therefore, we 
will not support the member for South Perth’s amendment, but we recognise the spirit in which it was moved.  
We believe that some of the principles that he is attempting to achieve with the amendment are already in place 
and we will be able to deal with those issues in another part of the Bill. 

The ACTING SPEAKER (Mr A.D. McRae):  The question, as advised previously by the Speaker, was intended 
to be a test of the will of the House in relation to two overlapping amendments on the Notice Paper. 

Mr M.W. Trenorden:  Mr Acting Speaker, I think we will test the will of only some of the House.  There is not a 
soul on the other side of the House. 

The ACTING SPEAKER:  It was intended to test the will of the House on particular words.  I have on advice, 
via the member for Kalgoorlie, that he no longer wishes to pursue the amendment in his name on the Notice 
Paper.  Would the member for Kalgoorlie confirm whether that is correct? 

Mr M.J. Birney:  I still wish to move the amendment to clause 122. 

The ACTING SPEAKER:  I am talking about the amendment on page 17 of the Notice Paper, which reads - 

Page 67, line 2 - To delete “years” and substitute “year”. 

Mr M.J. Birney:  I will not be moving that amendment at this stage. 

The ACTING SPEAKER:  Does the member for Kalgoorlie intend to move the subsequent amendment? 

Mr M.J. Birney:  Mr Acting Speaker, I will not be moving the amendments that I have discussed with the Clerk. 

The ACTING SPEAKER:  The Clerk is not the Chair of the Chamber.  I am clarifying for the knowledge of all 
members what the member for Kalgoorlie intends to do. 

Mr M.J. Birney:  I will not be moving the following amendments on the Notice Paper - 

Page 67, line 2 - To delete “years” and substitute “year”. 

Page 67, lines 2 and 3 - To delete “commencing on 1 August 2003 and 1 August 2004” and substitute 
“the”. 

Page 69, line 1 to page 70, line 8 - To oppose the clause. 

The ACTING SPEAKER:  In that case, we need not proceed with the test of the will of the House.  We resume 
debate on the member for South Perth’s amendment, on page 17 of today’s Notice Paper.  The question is that 
the words to be deleted be deleted. 

Mr J.P.D. EDWARDS:  I did not intend to speak on this amendment; however, having given it some thought, I 
will.  As much as I respect the member for South Perth, and knowing the reasons that he has moved the 
amendment, I also will not support the amendment.  I believe it will tie up the funds much too tightly forever and 
a day and will provide little opportunity for flexibility and for some areas to grow.  I can sit quite comfortably 
with the current situation.  I therefore will not support the amendment.   

Amendment put and a division taken with the following result - 

Ayes (2) 

 Mr P.G. Pendal  Dr E. Constable (Teller) 
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Noes (42) 

Mr R.A. Ainsworth Mr J.B. D’Orazio Mr R.C. Kucera Mrs M.H. Roberts 
Mr P.W. Andrews Mrs C.L. Edwardes Mr F.M. Logan Mr R.N. Sweetman 
Mr C.J. Barnett Mr J.P.D. Edwards Mr J.A. McGinty Mr D.A. Templeman 
Mr M.J. Birney Dr J.M. Edwards Mr M. McGowan Mr M.W. Trenorden 
Mr M.F. Board Dr G.I. Gallop Ms S.M. McHale Mr T.K. Waldron 
Mr J.J.M. Bowler Mrs D.J. Guise Mr M.P. Murray Ms S.E. Walker 
Mr J.L. Bradshaw Mr S.R. Hill Mr A.P. O’Gorman Mr P.B. Watson 
Mr C.M. Brown Ms K. Hodson-Thomas Mr P.D. Omodei Mr M.P. Whitely 
Mr A.J. Carpenter Mr J.N. Hyde Mr J.R. Quigley Ms M.M. Quirk (Teller) 
Mr J.H.D. Day Mr R.F. Johnson Ms J.A. Radisich  
Mr A.J. Dean Mr J.C. Kobelke Mr E.S. Ripper  

Amendment thus negatived. 

Clause put and passed. 

Clauses 106 and 107 put and passed.   

Clause 108:  Application of Financial Administration and Audit Act 1985 - 
Mr M.W. TRENORDEN:  It is unusual that the financial year for Racing and Wagering Western Australia will 
end on 31 July.  The Financial Administration and Audit Act regulates when RWWA is required to report.  Most 
government agencies will report on 30 June.  It is unusual that the financial year for the RWWA will end on 31 
July.  Why is that the case?   

Mr J.C. KOBELKE:  The financial year for the gallops and the greyhound racing industry begins on 1 August 
and ends on 31 July.  We understand that the trotting industry is happy to fall into line with that.  Therefore, they 
will all have the same financial year.  That is the reason for the amendment.  The Financial Administration and 
Audit Act currently makes allowance for different financial years, so there is no problem.  Also, the Totalisator 
Agency Board currently works on that same financial year.  The codes will all be in conformity.  That is why 
RWWA’s financial year ends at 31 July.   
Clause put and passed.   

Clauses 109 to 121 put and passed.   

Clause 122:  Review of Act - 
Mr M.J. BIRNEY:  This clause deals with what might be considered to be a ministerial review of this Act five 
years after its assent.  The Opposition is not entirely comfortable with a one-man ministerial review.  Whether or 
not the board had been acting diligently, the Minister for Racing and Gaming could easily decide that everything 
was working beautifully, table the review and the situation would continue. 
The Opposition proposes to move an amendment, which I will now move.  I understand that I have to read the 
whole amendment.   
The ACTING SPEAKER (Mr A.D. McRae):  There is a technical procedural matter to be dealt with.  The 
member is attempting to oppose the clause; therefore, the first question with which the House must deal is the 
deletion of the existing clause and then the substitution of the new clause.  The member is foreshadowing that he 
will move his amendment.  The first procedural step will be to delete the existing clause. 
Mr M.J. BIRNEY:  It is my intention that the Bill be amended as follows -  

Page 80, line 30 to page 81, line 12 - To oppose the clause with a view to substituting the following - 

122. Expiry of this Act 
(1) Subject to subsection (2), this Act expires 5 years from the day it came into operation 

and, if more than one proclamation is made under section 2(2), the period is to be 
calculated from the last proclamation made. 

(2) Subsection (1) does not apply if, within the period of 12 months before this Act is to 
expire, the Governor by order in Council continues this Act and the order is affirmed 
by resolution of both Houses passed before the date of expiry. 

(3) Upon the expiry of this Act the assets and liabilities of RWWA become those of the 
Minister who is to deal with them in a manner that allows for the orderly cessation of 
RWWA’s operations and affairs.  
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I will move that amendment if this clause is lost.   The Liberal Party is of the view that when empowering a body 
to deal with massive amounts of money, such as $60 million, $70 million or $80 million in five years, both 
Chambers of this Parliament have a right, and indeed an obligation, to ensure those moneys and all other 
operations connected with that board are executed diligently and with due process.  The Opposition does not 
believe that a ministerial review is adequate given the enormous amount of money involved.  The Opposition 
believes that a parliamentary review or at least something to that effect should occur in five years.  

The Liberal Party is proposing that in five years the RWWA board will simply disintegrate and the assets will be 
returned to the minister of the day unless - this is the key point - a motion to continue the operations of the board 
is passed by both Houses.  One of the racing writers from The West Australian unfortunately got the wrong idea.  
This amendment has been on the Notice Paper for some time.  The article that appeared in The West Australian a 
couple of weeks ago indicated that the Liberal Party had said that in five years the new board should disintegrate 
and all the assets would go back to the minister and that would be the end of it.  That would be ridiculous.  The 
Opposition is simply proposing that in five years the board can continue ad infinitum, because a motion will be 
passed in this Parliament to ensure that happens.  That is the accountable, transparent way to address this issue.  
It is not acceptable simply for the Minister for Racing and Gaming to say that he has had a look and it looks 
good; therefore it can continue.  The motion that would be moved would be debated by all sides of Parliament.  
If the motion did not pass, it would indicate that some problems were associated with the new board that must be 
dealt with.  If the new board is operating well and diligently, the motion will be passed and the board will 
continue.  

Mr TRENORDEN:  Yesterday we dealt with the Prostitution Amendment Bill 2003.  The Prostitution Act was 
subject to precisely the same process as that to which the member for Kalgoorlie has referred.  The amending 
Bill passed through this House in less than an hour.   

In debate on this Bill last night and today the member for South Perth indicated that the concerns of the WA 
Trotting Association and others could be addressed by the insertion of a sunset clause.  Both sides of politics in 
this House have used sunset clauses for many years.  As the member for Kalgoorlie said, the point of a sunset 
clause is not to terminate the activities carried out under an Act but to force the Government of the day, at least a 
year before the expiry date, to undertake a review.  Some reviews will be dealt with as quickly as the Prostitution 
Amendment Bill was dealt with yesterday, which as you know, Madam Deputy Speaker, took only an hour.   

Mr J.N. Hyde:  It should have been quicker.  

Mr TRENORDEN:  That is not the point.  All members, apart from one individual in this House, agreed that the 
Prostitution Act should continue to operate.  A sunset clause is not a dangerous device; it is a simple and sensible 
mechanism.  The insertion of a sunset clause in this Bill would reassure people who had concerns about the 
board that at some time in the future a review would occur.  Although I acknowledge that the Bill contains 
provision for a review, I share the opinion of the member for Kalgoorlie that, after a few years operation, the 
review should be more than a ministerial review.  Even though I am a strong supporter of the changes, after 
perhaps three years of operation in its full format, the public should have an opportunity to be part of an open 
review, not a ministerial review, and to make known their views to any of the 57 members of this House or the 
34 members of the other House to ensure the accountability for which the member for South Perth so ably 
argued, but with which most of us disagreed.  I support the insertion of a sunset clause.  The minister has 
probably not had a briefing in support of this issue.  I am sure that he has been briefed on it.   

Mr J.C. Kobelke:  Yes.  

Mr TRENORDEN:  I suggest that this is an issue that the minister might wish to refer to Hon Nick Griffiths and 
suggest that a parliamentary review be provided for rather than a ministerial review, if there is motivation to do 
so - and that is the key issue.  I reiterate for the third time that a sunset clause caused a Bill to be debated 
yesterday, and the question was passed within an hour that the Act be extended.  It is a sensible provision.  

Mr M.J. BIRNEY:  The Government should not necessarily see this foreshadowed amendment as any kind of an 
attack on the current Minister for Racing and Gaming.  What we decide here today will remain in the Act for the 
next five years.  We do not know who the Minister for Racing and Gaming will be in five years.  We might even 
have a Liberal minister.  

Mr J.C. Kobelke:  Whether the minister at that time is Labor or Liberal, I suspect he will not be as good a 
minister as the current minister.  

Mr M.J. BIRNEY:  I am now upset that I took the interjection, quite frankly!   

This is all about accountability and ensuring that the new body that is charged with administering millions of 
dollars worth of funds is held accountable to the Parliament of Western Australia in a small way.  We are simply 
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proposing that a motion be moved in Parliament to the effect that the board continue its operations after five 
years.  If there is a problem with the board, the motion will not be passed at which time the assets will be 
transferred to the minister. The article the racing writer for The West Australian wrote a couple of weeks ago 
stampeded the horses somewhat and started the ball rolling with letters to the editor and phone calls to me and 
others.  Paragraph (3) of the amendment regarding the transfer of the board’s assets to the minister is a safety 
catch in the event that the motion is not passed.  If the motion did not pass, presumably it would be for very good 
reasons; namely, among others, that the board had not followed due process in its deliberations or had not been 
open, accountable and transparent, so something dramatic had to happen.  I anticipate that the motion would pass 
through Parliament, probably with bipartisan support - one of the very few motions that would - but the safety 
catch needs to be there in the event that the motion does not pass through Parliament. 

Mr J.C. KOBELKE:  The Government opposes this amendment which seeks to delete clause 122, which 
provides for a review of the Act, and to insert a new clause that refers to the expiry of the Act.  The member 
needs to think carefully about what he is proposing.  I know that his intent is reasonable, but the proposal does 
not stack up.  Clause 122 is a standard review clause.  Many Acts have them.  It is quite appropriate that an Act 
be reviewed to make sure that it is working properly.  When such major changes are being made, there is all the 
more reason that a statutory review be required and that a minister undertake it.  The member for Kalgoorlie is 
proposing instead a sunset clause.  Sunset clauses are used, but one needs to consider where they are used.  I put 
it to members that they are not used in circumstances of this nature.  Sunset clauses are used when legislation is 
experimental and highly contentious.   

Mr M.J. Birney:  You have just described the Bill. 

Mr J.C. KOBELKE:  That is absolutely wrong.  We are dealing with a very important industry which has been 
established for 100 years or more and which has been regulated for a very long time.  We are not dealing with 
something experimental.  The member may wish to characterise aspects of the new regulations as experimental, 
but the industry and regulation of it are not experimental.  Therefore, it is appropriate to review the legislation; it 
is totally inappropriate that we would seek to wipe it out, which is what the proposed amendment would do.   

As constructed, the amendment would conceivably allow for the Racing and Wagering Western Australia Act to 
expire without any transitional, consequential or saving provisions being put in place.  This would effectively 
abolish any authority to conduct off-course Totalisator Agency Board betting, leaving the racing industry 
without its principal revenue stream, currently worth in excess of $60 million per year, and resulting in the 
racing industry being forced to carry on with no controlling authority for the crucial functions of stewards and 
drug testing.   

Clause 122 as drafted provides for the minister to review the operation and effectiveness of the Act after five 
years and report to Parliament.  The member for Kalgoorlie’s amendment does not include a review provision, 
and in this regard it is unclear whether it is the member’s intention that a review of the Act be undertaken before 
its expiry.  That is not mentioned in the suggested amendment.  Furthermore, although the proposed amendments 
give consideration to the transfer of RWWA’s assets and liabilities to the minister, no consideration appears to 
have been given to the broader operations of RWWA.  Therefore, I ask the member for Kalgoorlie to consider 
the following: first, after the Western Australian racing industry has come to a halt, what will happen to the 300-
plus employees of RWWA, who include executive and administrative staff, stewards, handicappers, judges etc; 
secondly, the effect the abolition of the authority to conduct TAB betting would have on the TAB agencies 
operated by small businesses, the staff employed and the peripheral industries supplying TAB agencies with 
goods and services; thirdly, the impact on the Western Australian betting public who will be without access to 
off-course betting facilities; fourthly, which authority would be responsible for the conduct of the racing industry 
in Western Australia; fifthly, which controlling authority would be responsible for critical integrity matters, such 
as drug testing, in the racing industry; sixthly, who would be responsible for enforcing the rules of racing during 
racing meetings; seventhly, the effect on the peripheral industries supporting racing in Western Australia, such as 
trainers, jockeys, veterinarians, farriers, caterers and bookmakers.   

To allow such an important and significant industry activity to come to a halt by passing a clause of this nature 
could prove to be irresponsible or bad government.  I understand it is intended that something else be passed 
through the Parliament, but that is not the up-front suggestion.  The up-front suggestion is that the Act will 
expire.  The legislative package to achieve the restructure currently before the House comprises a Bill with 122 
clauses to establish RWWA, an amendment and repeal Bill containing 244 amendments and consequential, 
transitional and saving clauses, and two other supporting Bills.  In the unlikely event that there is a need for a 
different structure or if we wish to revert to the structure that operated prior to that being proposed by the 
Government, the only proper way to do that would be to introduce a similar legislative package containing 
thoroughly considered, properly drafted Bills for the Parliament to debate.  As already advised, this Bill is 
drafted in such a way that it provides for the minister to review and report on the operation and effect of the Act 
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after five years.  This is a standard provision and it is entirely appropriate.  Therefore, the Government will not 
accept the amendment being proposed.   

Mr M.J. BIRNEY:  The minister would know that the amendment proposed by the Opposition refers to a period 
of 12 months before the Act is due to expire, which means that a motion can pass through this House of 
Parliament 12 months prior to the expiration of the Act.  This amendment is designed simply to pressure the 
minister into bringing back to this place, the Parliament of Western Australia, the details of the actions of the 
RWWA board for the previous five years.  That is the intention of the legislation.  

Let us say that the motion did not pass through Parliament, presumably because there were some major issues 
and problems with the RWWA board.  Why would one allow the RWWA board to continue to operate if it has 
some major problems that need to be solved?  One simply would not.  The intention is that the assets and 
liabilities of RWWA would transfer to the minister.  It therefore follows that in that interim period the minister 
would be charged with administering racing in Western Australia, as he largely does anyway.  The fact is that the 
situation will not get to that point.  A motion will pass through Parliament prior to the Act expiring.  It will be 
passed with the majority of members voting for it, even if changes must be made to RWWA to ensure that 
members of Parliament in this place are comfortable with its operations.  The amendment is all about ensuring 
openness, accountability and transparency, which is the catchcry of the Premier of Western Australia.  Those 
words roll off his tongue every time he does a media interview.  It is all about pressuring the minister to bring a 
review of the RWWA board before the Parliament.  It is about ensuring that the RWWA board has followed due 
process in its operations for the five-year period; if it has not, it is about proposing changes to that board, which 
are acceptable to all members of Parliament, so that the board can continue.  It is as simple as that.   

Mr M.W. TRENORDEN:  The minister’s answer trivialises this important debate.  I do not believe that it was an 
appropriate answer.  The minister would have argued for sunset clauses a thousand times in this House during 
the 15 years I have been here.  There is nothing new about sunset clauses. 

Mrs C.L. Edwardes:  The minister has argued for it on a number of occasions.   

Mr M.W. TRENORDEN:  Exactly.  The minister has argued my case on many occasions.   

I believe that it is not appropriate that a ministerial inquiry take place after five years.  The minister may wish to 
correct me, but from my reading of the clause, I do not believe that the Bill provides for a review every five 
years, but rather for one review after the expiry of five years.  The difference between the provisions in the Bill 
and the member for Kalgoorlie’s proposition is that the Government proposes that an inquiry be conducted by a 
minister, and that has less force than the accountability provisions for which the member for South Perth so 
passionately argued, under which people who have concerns about the operation of the legislation can become 
involved.  We have seen review clauses in many Bills come and go.  Very few members of this Chamber get 
involved in ministerial inquiries or read about their outcomes.  Ministerial inquiries often take a long time.   

The minister says that the effect of the member for Kalgoorlie’s amendment would be that the industry would hit 
a brick wall, but he has not argued that at any other time that I can recall, because it is not a sensible and logical 
argument.  The member for Kalgoorlie’s amendment would force the minister of the day to conduct a review by 
a certain time, and that is all it does.  As the Leader of the National Party, I do not necessarily wish to hang my 
hat on the member for Kalgoorlie’s precise process, but I am also not keen to have a ministerial inquiry.  

The minister will find that distinct views will emerge in five years in such a passionate industry.  Nobody in this 
room will be more delighted than I will be if in five years the board is found to be running well and the general 
public and industry participants are happy with the Act.  It would be fantastic.  However, that has not been the 
history over the past 100 years.  Only a great optimist would think that that will be the outcome.  This issue 
needs to be thought through.  I did not raise the issue with the minister independent of today’s situation.  A 
ministerial inquiry is not acceptable in providing accountability to the operation.  The industry could start to 
become extravagant.  It has a billion dollar turnover with public funds.  Nobody in Western Australia has the 
largesse of government funding the racing industry receives without accountability.  The good thing about the 
Bill is that accountability to Parliament will apply to the funds for the first time ever; I approve of that change.  
Nobody else in Western Australia can pick up $40 million with no direction given on how it is to be spent.  Who 
else can do that?  The minister can name no-one.  Therefore, it is not appropriate that only a ministerial review 
be carried out after five years. 

Mr J.C. KOBELKE:  The Government has a very different view from the member’s.  This is an important 
industry.  Therefore, one should not apply a sunset clause that could put the entire industry in jeopardy.  That is 
why the Government has proposed a review clause. 
Mr M.W. Trenorden:  It wouldn’t put the industry in jeopardy - you know that that’s not true. 
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Mr J.C. KOBELKE:  It would.  One assumes that because it is an important industry, people will bring measures 
to Parliament and they will be passed.  That assumption in nearly all cases would be fulfilled, but it remains only 
an assumption.  The sunset clause could take away the regulation of the industry.  This is an important industry, 
and one would expect the review to be undertaken in a consultative manner.  That would mean that the time 
scale would blow out on occasions.  Consultation could cause a shift in focus and other matters could arise.  To 
do the review properly, one may not be able to meet specific deadlines.  That proper review cannot be achieved 
through a sunset clause. 
Mrs C.L. Edwardes:  You need an incentive for the minister; otherwise, he or she would be a busy boy or girl. 
Mr J.C. KOBELKE:  I understand that members want incentives, but a sunset clause would become a sword of 
Damocles rather than permitting a proper review to take place.  I am advised that the Betting Control Act, the 
Racecourse Development Act and the Racing Penalties (Appeals) Act contain similar types of review clauses.  
Some such reviews have already taken place.  The Totalisator Agency Board Betting Act from the 1960s, when 
such reviews were not envisaged, contains no such provision.  The proposed review is a proper mechanism.  
Members have genuine concerns that a proper review may not be carried out with the necessary thoroughness, 
which is fair enough.  However, to then adopt the model of a sunset clause, which is a threat to the industry, is to 
go way too far. 
Clause put and passed. 

Schedule 1 - 
Mr J.C. KOBELKE:  I move - 

Page 83, line 4 - To delete “person who is not eligible to be a director” and substitute the following - 

member of the committee of a racing club, the holder of an office on the governing body of a 
body declared to be an eligible body under section 12 or a person who would not be eligible to 
be appointed, nominated or selected as a director 

As presently drafted, clause 2(1)(f) of schedule 1 of the Bill stipulates that the office of a director becomes 
vacant if the director becomes a person who is not eligible to be a director.  Clause 10(1) of the Bill details the 
circumstances under which a person is not eligible to be appointed, nominated or selected as a director.  
Parliamentary counsel is concerned that the variance in wording may establish some doubt regarding the 
ineligibility provisions, and has determined that the doubt should be removed by amending clause 2(1)(f) of 
schedule 1.  This will ensure that the wording is consistent with clause 10(1) of the Bill.  In addition, as presently 
drafted, clause 10(2) of the Bill stipulates that where a member of a committee of a racing club or the holder of 
an office on the governing body declared to be an eligible body under clause 12 is appointed, nominated or 
selected as a director of the Board of Racing and Wagering Western Australia, that person cannot take office as a 
director until he or she resigns from the racing club committee or from the governing body of the eligible body.  
However, no explicit restriction applies to a person, who, having commenced as a director of Racing and 
Wagering WA, subsequently becomes a member of a racing club committee or the governing body of an eligible 
body.  To overcome the technical anomaly, this further amendment to clause 2(1)(f) to schedule 1 will ensure a 
director’s position becomes vacant if a director becomes a member of a racing club committee or a holder of an 
office on a governing body of an eligible body. 

Mr M.J. BIRNEY:  This amendment appears to be in order.  Perhaps it is a bit of overkill, but wiser heads than 
mine have thought of it.  The Opposition is happy to support the amendment. 

Amendment put and passed. 

Schedule, as amended, put and passed. 

Schedules 2 and 3 put and passed. 

Postponed clauses 14 to 16 put and passed. 

Postponed clause 17:  Remuneration and allowances - 

Mr M.J. BIRNEY:  Before I address the clause, I advise members that I have agreed with the Minister for 
Consumer and Employment Protection that the Opposition will allow this legislation to progress very soon.  I am 
aware that the racing year starts on 1 August.  If we were not to allow the legislation through today, every chance 
would arise that it could be held up in the upper House and not be in place for the start of the racing year.  I gave 
a similar commitment to the members of the racing industry whom I have met with in recent months.  The 
Opposition will not hold up the measure. 

I raise one or two more points on clause 17, which refers to remuneration and allowances.  It reads - 
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A director, a member of a selection panel appointed under section 11 or a member of a committee 
appointed under section 16 or 47 is to be paid out of the funds of RWWA . . . 

I have two questions for the minister.  The selection panel will be put together to select members of the RWWA 
Board.  Members of the panel will be remunerated.  How long will a selection panel member retain a position on 
the panel?  Presumably, the panel is necessary only to select the first board. 

Mr J.C. Kobelke:  A person on the panel is appointed for up to three years. 

Mr M.J. BIRNEY:  Why appoint a member of a selection panel for three years, and, according to clause 17, pay 
him when he will discharge his duty by selecting members of the RWWA Board? 

Mr J.C. Kobelke:  A vacancy may arise.  Instead of having to re-form a selection committee and go through the 
process, people will have been nominated for that position for that period.  If a vacancy on Racing and Wagering 
Western Australia arises, the selection panel will come into play.  It is envisaged that those people will get a 
sitting fee.  They would not receive an ongoing salary while they were doing nothing. 

Mr M.J. BIRNEY:  I see that they are to be paid out of the funds of RWWA.  Presumably, the selection panel 
will be formed before RWWA.  If it takes some time, how will the members of the selection panel be 
remunerated from the funds of RWWA when RWWA has not been formed? 

Mr J.C. KOBELKE:  The member has quite rightly hit on a small technical issue.  The officials here with me 
have many years of experience in handling those matters.  I am led to believe that that could be handled correctly 
within the law, even though the member has quite rightly pointed out that there is an anomaly. 

Mr M.J. BIRNEY:  What does the Government plan to do?  How will members of the selection panel be 
remunerated from the funds of RWWA when RWWA does not exist? 

Mr J.C. KOBELKE:  The member is correct in that they will be doing the job and RWWA will not exist.  
Therefore, at that time there would not be the authorisation to pay them.  However, people taking on that job 
could be paid retrospectively for the job they have done. 

Mr M.J. Birney interjected. 

Mr J.C. KOBELKE:  To put it together is obviously a complex matter.  That is part of the reason that there are 
four Bills to carry it forward.  There is the issue of how it is proclaimed and what aspects must be put in place 
prior to others.  The member has quite rightly alluded to the fact that the selection panel will be needed before 
the body that will pay it is set up.  That will be part of the transition and the staging of the whole process.  People 
who take on the position will not expect to have a cheque in the mail the next week.  However, the matter can be 
rectified retrospectively. 
Mr M.J. BIRNEY:  I do not want to labour this point, but I can see all sorts of problems in selecting members for 
the RWWA board.  If the number of code people who are to be appointed to the board is anything to go by, the 
appointment of people to the board will be a diabolical nightmare.  It could take - I am not sure - three, four, five 
or six months, and numerous sittings may be involved to decide on a person who is acceptable to the entire 
selection panel.  Because so many interests are pulling racing in Western Australia in different directions, I 
would be very surprised indeed if the panel sat once and all of a sudden decided on its nominees for the RWWA 
board.  I suspect it will be a long, drawn-out process, with no capacity for payment.  I wonder whether it would 
be a better idea for the selection panel to be paid out of the ministerial funds of the Minister for Racing and 
Gaming.  That would certainly make more sense.  He has access to a chequebook straightaway, and if the 
process took two or three months, at least these people could be paid their sitting fees. 

Mr J.C. KOBELKE:  I believe the member is making a mountain out of a molehill.  There is a small transitional 
issue.  Many small transitional issues will be handled.  The perspective the member is bringing to this is a fairly 
negative one, based on the fact that there certainly have been squabbles in the past.  Sections of the industry have 
lined up in a negative way against other sections.  There is some basis for his feeling that there may be problems, 
as he alluded to, with the nominations and the selections.  The feedback I am getting, from not only the minister 
but also my contacts in the racing industry and what I read generally, is that all the codes are largely saying that 
they must go this way.  There may be differences over some little issues.  However, there is a strong consensus 
across the industry generally that this is the way to go, and there is a commitment to make it work.  If there is 
that positive view, what may seem to be problems will not be problems.  If people look for problems, clearly 
they can create them.  I believe the attitude across the industry to how this will work is much more positive now.  
The industry wants to make it work.  With that attitude, I do not think these potential little hiccups will be any 
problem at all. 
Mr M.J. BIRNEY:  I refer to clause 17(4), which reads - 
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Despite subsection (2) - 

(a) the chairperson is to be paid out of the funds of RWWA additional remuneration and 
allowances determined by the Minister; 

That does not read properly, as I understand it; it does not flow.  Perhaps it should state that the chairperson is to 
be paid out of the funds of RWWA with additional remuneration and allowances determined by the minister.  
Perhaps the word “with” should follow “RWWA”.  Notwithstanding that, as I understand the clause, it states that 
the chairperson should be paid out of the funds of RWWA, and it then states that additional remuneration and 
allowances will be determined by the minister.  Is it the case that additional remuneration and allowances will be 
determined by the minister; and, if so, what does the minister envisage they will likely be? 
Mr J.C. KOBELKE:  The member has picked up that the provision does not read as well as he would like it to 
read.  However, I believe it is perfectly clear.  Perhaps if a comma had been inserted, it would have been clearer.  
Subclause (1) provides for remuneration and allowances to be determined by the minister.  Subclause (4) states 
that the chairperson is to be paid additional remuneration and allowances determined by the minister.  The 
phrase that is inserted is “out of the funds of RWWA”.  Perhaps a comma would have made that clearer.  
However, in the context of the whole clause, I do not think there is any ambiguity.  Perhaps, as the member 
pointed out, it does not read as clearly as it could have. 
Mr M.J. BIRNEY:  Will the remuneration of the chairperson be decided by the minister, or will it be decided by 
the board?   
Mr J.C. Kobelke:  By the minister. 
Mr M.J. BIRNEY:  I know the Leader of the House is not the minister responsible, but does he have any 
indication of the size of this job in light of the annual salary of the board chairperson of RWWA?   
Mr J.C. Kobelke:  I am advised that the minister has not determined this matter and will turn his mind to it when 
the legislation is passed. 

Mr M.J. BIRNEY:  Similarly, can the same be said about the selection panel members and the directors on the 
board of RWWA? 

Mr J.C. Kobelke:  That is correct. 

Postponed clause put and passed. 

Postponed clause 18:  Conflict of duties - 
Mr M.W. TRENORDEN:  Clause 18 refers to the personal interests of directors on the board of RWWA.  
However, there are no penalties in the Bill.  The only penalty for a director who acts against the best interests of 
RWWA is dismissal from the board.  The implication in the Bill is that normal Companies Act provisions will 
apply to directors.  However, that may ignore the fact that directors must also be cognisant of the Financial 
Administration and Audit Act, which also contains no penalty processes.  The directors on the board will need to 
operate as directors under the Companies Act, but they must also have an eye to operating as directors under the 
Financial Administration and Audit Act, because the provisions of the FAAA will apply to the Act.  Is it an 
oversight, am I misreading something in the Bill, or is there a penalty that I have not picked up in the process? 

Mr J.C. KOBELKE:  The member has raised a valid point.  I believe it is just an oversight because of the 
complexity of the legislation - four Bills.  We are not dealing with the Racing and Gambling Legislation 
Amendment and Repeal Bill 2003.  However, under clause 23 of that Bill, the liability of directors under the 
Statutory Corporations (Liability of Directors) Act 1996 is invoked.  

Mr M.W. TRENORDEN:  Okay.  Is the minister saying that that legislation will be able to be used in this case?  
Is that the argument? 

Mr J.C. Kobelke:  The Statutory Corporations (Liability of Directors) Act will apply. 

Mr M.W. TRENORDEN:  That is fine; I accept that.  Will the directors be required to act within the Financial 
Administration and Audit Act? 

Mr J.C. Kobelke:  Yes. 

Mr M.W. TRENORDEN:  Is there a mechanism if directors do not do that?  I do not ask that lightly because, at 
the moment, the Department of Health does not want to operate within the FAAA regarding performance audits.  
It has been clear for a long time that senior people in the Department of Health do not want to do what is 
necessary under the FAAA regarding performance audits and there is no penalty.  The person who has to pay 
any penalty is the minister.  I wonder whether it has been given any consideration. 
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Mr J.C. KOBELKE:  We are dealing with a fabric of various responsibilities.  The member has already alluded 
to the FAAA and the responsibility of directors under that legislation.  It is also picked up in the Racing and 
Gambling Legislation Amendment and Repeal Bill 2003 with regard to reporting on an inquiry by Racing and 
Wagering Western Australia.  It gives certain powers to the Gaming Commission.  The Gaming Commission has 
powers to inquire into matters relating to RWWA. 

Postponed clause put and passed. 

Postponed clause 19:  Disclosure of material personal interests - 

Mr M.J. BIRNEY:  This clause deals with people who have a personal interest in a subject debated by the board.  
I realise these provisions are very necessary.  I am constantly reminded of my own city council, in which matters 
that come before it may involve a street on which a local councillor has a shop.  As such, the councillor is 
prohibited from voting.  We have a farcical situation in which councillors left, right and centre are required to 
leave the room and not vote on certain matters because they have a distant interest in the town.  That is why they 
are on the council in the first place; they are good citizens in the community and have a number of interests 
around the town.  I wonder what might happen given that the RWWA board will presumably be made up of 
people who are relatively heavily involved in the racing industry.  I accept that such people cannot be committee 
members of a club.  There are also other restrictions.  However, there is no restriction on a horse owner, for 
example, being a member of the new RWWA board.  If the board were to consider the distribution of TAB funds 
and whether the code to which a director belonged and owned a horse in should receive more stake money, 
would the director have to declare an interest?  At the end of the day, the directors are placed on the board 
because of their interest in a particular code.  Presumably, they would have a financial interest in a horse; that 
would certainly not surprise anyone.  Clause 8 of schedule 1 deals with directors who have a material personal 
interest in a matter considered by the board of RWWA.  Such directors cannot vote unless the board decides 
otherwise.  How far can that be taken?  Would a material personal interest in a horse of a particular code prohibit 
a person from voting on an issue before the board, particularly regarding stake money?  I am interested in the 
view of the minister.  It is important that it is recorded in Hansard for the future benefit of the board. 

Mr J.C. KOBELKE:  I take the question to be very genuine.  In an area such as this there are always difficulties.  
There will always be borderline issues whether something is a pecuniary interest.  As the member has correctly 
alluded, clause 19 raises the need for disclosure.  The schedule provides more detail on matters judged to be of 
material personal interest.  In terms of trying to elaborate and provide a statement for future court interpretation, 
I would be stepping beyond the bounds of my competence.  The minister in the other place is the appropriate 
person to do that if he thinks it is necessary.  These matters sometimes have to be tested in the courts before the 
deeper meaning may be extracted and interpreted from the black-letter law.  It is a genuine issue but any 
reasonable reading will show that this is a standard approach; it is the best form of drafting we currently have.  
Some of the grey areas people may get into will be minimal, but they always turn up.  They will be dealt with at 
the time.  I will decline trying to give a further definition that might be used by a court for interpretation.  As I 
am not the minister responsible, I would be stepping beyond the bounds of my responsibility. 

Mr M.J. BIRNEY:  I wonder whether the personal interest clauses might not be better written if they related to 
an individual who receives a direct personal financial benefit that is not receivable by anyone else.  If that were 
the case, a director would definitely be prohibited from voting or deliberating on an issue.  In the case I put 
before in which a board member might own a horse, the board may be deliberating on whether to increase the 
TAB profit distribution to the racing code.  That will result in an increase in stake money.  There would be a 
benefit to the director but the benefit could, and probably would, be shared by many other people.  I wonder 
whether the clauses could be tightened by relating to a direct personal benefit not shared by anyone else. 

Mr J.C. KOBELKE:  The issue is often interpreted whether the interest is a direct one.  A person on the RWWA 
board looking at the distribution of funds to a particular club or code who owned horses, would not, in my view, 
constitute a direct interest unless the distribution was to a country club that had five owners with horses in that 
code.  It then becomes more direct.  If the person is one of 1 000 or 10 000 owners and the decision is to put 
money into a certain area and does not advantage that person in any way over thousands of others, I would not 
see that as a direct pecuniary interest.  On the other hand, it would be a very different matter if there were a 
remote country meeting and a person on the board owned the station and was likely to own half the horses in the 
event.  If a board member is only one of a class of people who could be affected positively or adversely by a 
decision, that would not generally be taken to be a matter of material personal interest. 

Postponed clause put and passed. 

Postponed clauses 20 to 65 put and passed. 

Postponed clause 66:  Draft strategic development plan to be submitted to Minister - 
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Mr M.W. TRENORDEN:  I need some direction from the minister.  That is why I am speaking on this clause 
rather than clauses 73.  What can the minister of the day do about the draft strategic development plan?  Is it 
beyond the minister to table the plan in the House having received it or having gone through any of the processes 
outlined in clauses 66 to 73?   

Mr J.C. Kobelke:  Clearly there is no requirement that the plan be tabled.  However, there also is nothing to say 
that it cannot be.  That would be a matter of judgment as to the interest of the community and whether matters of 
commercial confidentiality were involved.  Until we have a plan up and running, I cannot give the member a 
definite answer on whether it is likely to be tabled.  Other means may be available, depending on the procedures 
that are followed, whereby it could be accessed.   

Mr M.W. TRENORDEN:  That is the point I am making.  The minister’s comments make me less inclined to 
move my amendment to clause 73, because one of the options would be for the House to demand that the 
minister table the plan.  That would be a pretty unusual event, given that the minister of the day should have the 
numbers in the House.  That would be one of those events the minister is talking about that could just occur, or 
the minister could be put in such an embarrassing position that he or she may think that his or her best 
opportunity to clear the air is to table the plan.  I want to be sure that that will be the case if there is some huge 
debate in the community about what the plan may contain.   

My amendment to clause 73 sought to provide for the plan to be tabled.  From the minister’s answer I get the 
feeling that there is no reason that the minister cannot table it, given the range of circumstances.  In that case I 
will not move the amendment to clause 73 and I will accept the clause.  Even though it is not the minister’s Bill, 
I am pleased that it will be passed.  There will be some debate between this House and the other place about the 
very fringes of the Bill.  They are important fringes, but nevertheless they are minor parts of the Bill.  This Bill 
has been more than 12 years coming.  I would like to have seen this occur when we were in government, but it 
did not and that is the way it is.  In saying that, I also congratulate the previous minister, Hon Norman Moore, 
for engaging the cap at $50 million.  It was an important process in the drafting of this Bill.  Minister Moore’s 
previous process should not be ignored.  The steps that he took at the time were important steps to get to where 
we are now.  I am pleased that we have progressed this far, and there will be some further debate in another 
place.   

Postponed clause put and passed. 

Postponed clauses 67 to 104 put and passed.   

Title put and passed.   
 


